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omcjujlt court op halifax. 

Canada v. Canada. 

Judgment Against Makried Women — Collateral attack. A judgment against 
a married woman, on a valid cause of action against her, is not void and there- 
fore subject to collateral attack, for mere error in the proceedings. 

Whittle, Judge : 

This case piesents the much mooted question, of late, as to the effect 
of a judgment against a married woman. 

In October, 1895, the plaintiff proceeded by notice and motion in 
this court to recover judgment against the defendants, W. Y. Canada 
and Mary H. Canada, his wife, on their joint bond for $850, dated 
January 23, 1894, and due six months after date. The notice was 
served October 26, 1895, and on the following day judgment was con- 
fessed in the clerk's office by the husband, and at the term following 
judgment was rendered against the wife, she having made no appear- 
ance. 

The record did not disclose the fact that the defendants were hus- 
band and wife. No attempt was made to assail the judgment directly; 
but in the suit in equity brought to enforce it against her separate legal 
estate, the wife undertakes to interpose the defence of coverture. Her 
contention is, not that she was not the owner of such estate at the date 
of the contract upon which the judgment against her was rendered, as 
would have given the court jurisdiction to proceed to judgment against 
her (for the fact is otherwise, as shown by the evidence in the cause), 
but that inasmuch as that fact was not alleged in the pleadings in the 
common law case, the judgment at law is void. 

There is no doubt about the rule of practice that the failure to aver 
jurisdictional facts in a proceeding against a married woman, is matter 
of defence of which she may avail herself at the proper time. Duval 
v. Chelf, 1 Va. Law Keg. 895. 

But it is equally true, that if such defence is set up by demurrer, 
the court should allow an amendment; and if by plea, a replication 
that the feme covert owned separate legal estate at the date of the con- 
tract, which, if sustained, would be a complete answer to the objec- 
tion. See note of Judge Burks to the case cited. 

Let us, therefore, consider what would have been the result if the 
defence relied on here had been made to the original motion. As re- 
marked, the pleadings do not show that the defendants were husband 
and wife. The bond, however, does; so it would have been compe- 
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tent for the wife to have craved oyer of the bond and demurred, or to 
have pleaded that she was a feme covert and was not the owner of 
separate legal estate at the date of the bond. In the first instance, as 
suggested, an amendment would have been permitted, and in the 
second, a replication to the plea, putting in issue the jurisdictional fact 
as to whether or not the feme did not own separate legal estate at the 
date of the contract, would have been allowed. And the fact appear- 
ing, judgment would have been rendered against her. It can hardly 
be maintained, that, in attacking the judgment collaterally, as is 
sought to be done here, the defendant occupies higher ground and is 
entitled to an advantage which she could not have gained if she had 
made defence to the original action. 

The weight of authority is against the contention that a judgment, 
even at common law, against husband and wife is void. Freeman on 
Judgments, sec. 150; note by same author to Caldwell v. Walters, 55 
Am. Dec. 600; Burks' Property Rights of Married Women, 53; note by 
Professor Lile to Stern Bros. v. Frenkel, 4 Va. Law Reg. 465; 2 
Bishop Married Women, 386, 486. Certain it is, according to these 
authorities, a judgment regularly obtained against a husband and wife 
is not amenable to collateral attack, on the ground of- coverture, by 
the latter. And a fortiori should this be true in the case under judg- 
ment, where it appears that at the date of the contract sued on the 
wife in point of fact did own separate legal estate. 

Stew>irt states the doctrine thus: "If the record do not disclose the 
fact of coverture, the married woman may in any proceeding show 
that owing to her coverture she was not liable at all, but she cannot 
show that she was liable, but was improperly sued. ' ' Stewart H. & W. 
sec. 457. 

At the hazard of a judicial impropriety, it is respectfully submitted 
that the possibilities of a penful of ink judiciously applied by way of 
an amendment to section 2228, and dependent sections of the Code, 
are well worthy the consideration of the legislative branch of the 
government. 

NOTE. — We concur in the decision that the judgment against the wife, under 
the circumstances of the foregoing case, was not subject to collateral attack. The 
opinion assumes, however, that there was error in entering the judgment, in the 
absence of an allegation or proof that the wife possessed statutory estate at the 
date of the contract sued on. We demur to this proposition, and for cause of 
demurrer refer to Volumes 1 to 5 of the Virginia Law Register, passim, utnque, 
aiicttbiquc. 



